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Employee retention credit
– the title
The most beneficial provision for business in
P.L. 116-136, the CARES Act, is Section 2301
entitled:
EMPLOYEE RETENTION CREDIT FOR
EMPLOYERS SUBJECT TO CLOSURE DUE
TO COVID-19
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Employee retention credit
– in general
“In the case of an eligible employer, there shall
be allowed as a credit against applicable
employment taxes for each calendar quarter an
amount equal to 50 percent of the qualified
wages with respect to each employee of such
employer for such calendar quarter.”
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Employee retention credit
– key words
•
•
•
•

Eligible employer
Credit against applicable employment taxes
Each calendar quarter
Qualified wages
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Employee retention credit
– eligible employer in general
An eligible employer is one:
Whose business is fully or partially suspended due to
order from Governmental authorities limiting commerce,
travel or group meetings.
OR
Who for any quarter in 2019 had gross receipts less than
50 percent of the same 2018 quarter and ceasing at the
end of the calendar quarter following reaching the 80
percent threshold.
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Employee retention credit
– eligible employer nuances
• Tax exempt organizations may qualify only
based on the first test.
• Federal and state government or
instrumentalities do not qualify.
• Attribution rules, generally under Code section
1563, are applicable.
• An employer taking a Paycheck Protection
Program (PPP) loan is ineligible for the credit.
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Employee retention credit
– credit against applicable
employment taxes in general
Credit is applied against OASDI tax but not
against Medicare tax.
If credit reduces tax below zero, the excess is
refundable.
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Employee retention credit
– nuances
• No deduction is available to extent of the
credit.
• No credit is available under this section to
extent getting a Credit for Paid Family &
Medical Leave or Work Opportunity Credit on
a participating employee.
• A business can elect not to have this credit
apply.
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Employee retention credit
– each calendar quarter
Per IRS instructions, add first quarter wages after
March 12, 2020 to second quarter wages.
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Employee retention credit
– qualified wages
Qualified wages are the first $10,000 paid to
each employee after March 12, 2020 including
health insurance excluding required sick and
family leave payments under the Families First
Coronavirus Response Act.
• Health insurance must be employer paid under
a group health plan and excludible from
employee income.
• Payments to independent contractors do not
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qualify.

Employee retention credit
– qualified wages by size of
employer
For businesses with more than 100 full time
employees – credit is applied only to wages
when employee is not providing services.
For businesses with 100 or less full time
employees – credit is applied to all wages.
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Credit for qualified sick and family
leave wages – in general
P.L. 116-127, the Families First Coronavirus
Response Act created a significant tax credit
against the employer OASDI portion for
employers of less than 500 employees who make
required paid leave payments from April 1, 2020
through December 31, 2020 due to quarantine,
seeking medical diagnosis or caring for another.
• Self-employed individuals can claim the credit
against income tax.
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Credit for qualified sick and family
leave wages – in general
• Generally 100 percent of pay up to $511 per
day for 10 days
• 2/3 of pay up to $200 per day for 10 days if to
care for another due to the virus
• 2/3 of pay up to $200 per day for 60 days if to
care for another due to school or day care
closing due to the virus (after 10 days taken as
refundable child care credit)
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Advance payments of credits on
Form 7200
Line 1 Employee retention credits at 50 percent
Line 2 + Qualified sick leave wages eligible for
credit
Line 3 + Qualified family leave wages eligible for credit
(not child care)
Line 4 = Total credits
Line 5 – Reduced deposits already claimed
Line 6 – Advance credits previously requested
…
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Line 8 = Advance requested

About Stein Sperling
Stein Sperling, founded in 1978, provides a broad range of
services to meet the business and personal needs of a broad range
of clients. Our focus is on a team approach and our flexible and
dynamic organizational structure offers our clients the benefit of
our full range of legal resources in the following practice areas:
Business Law
Estates & Trusts
Civil Litigation
Family Law
Construction Law
Injury Law
Criminal Litigation
Real Estate Law
Employment Law
Tax Law
US News and World Report awarded Stein Sperling a Tier 1
National rating for 2020 for Tax Litigation and Controversy, one
of only 34 Firms nationally to receive this designation. Stein
Sperling is also nationally ranked in Tax Law and in Trusts and
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Estate Law.
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